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ABSTRACT 

Generally, globalisation and the information Technology revolution have 

pushed the demand for intellectual property protection beyond the borders 

of sovereign nations. In the same vein, liberalization, international treaties, 

tourism, the media and the steady shift to free market economies enable 

greater movements of goods across the world and the need for better 

intellectual property protections. Intellectual Property rights include 

traditional knowledge issues and the protection of folklore. It is against this 

background that this paper aimed at appraising the question of originality 

vis-à-vis the copyrightability and protection of folklore under the Nigerian 

corpus juris. The objectives of this paper amongst others include examining 

the legal framework for the protection of folklores under the Nigerian 

Copyright Act. The normative juridical research method was used. This 

paper found that the Copyright Act recognizes the protection of folklore in 

Nigeria but identification and allocation of the right is almost uncertain. It 

recommended the strengthening of the regulatory framework so that owners 

of folklore can be identified, recognised and enabled to reap the fruit of 

their labour while invaders are punished appropriately. 
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INTRODUCTION 

 

The question as to the originality and copyrightability in the protection of folklore under the 

Nigerian Corpus Juris can best be ascertained in the Copyright Act1. It is provided for in 

Sections 31, 32 and 33 of the aforementioned Act though historically not the first enactment in 

this respect. The first autochthonous copyright enactment was promulgated in Nigeria by the 

military government in 1970.2 The English Copyright Act of 1911 was hitherto made 

applicable in Nigeria by the Order in Council of 19123. The brief history above indicates that 

there was no home grown legislation for the protection of folklore or Nigerian cultural and 

artistic heritage or an administrative body responsible for copyright matters and related rights 

in Nigeria before 1970. This led to serious censure of the Nigeria Copyright Laws by notable 

                                                           
 F. C. Amadi Reader, Rivers State University, Nkpolu-Oroworokwo, Port Harcourt. 
1 Cap C28 Laws of the Federation of Nigeria LFN 2004 
2 Decree No. 61 of December 1970 
3  No. 912 of June 24 1912, Quoted in: infringement of Nigerian Cultural and Artistic Heritage (Folklore): and 

their protection and remedies under Nigeria Copyright Act by Dr. (Mrs) Rose Obiama Ugbe p 127 
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scholars.4 The outcry slowly led to the call for an outright new copyright legislation to be 

promulgated as opposed to amended legislation.5 After series of seminars/workshops organised 

on copyright across the nation, the then military government promulgated another Copyright 

Decree in 1988 to repeal the 1970 Copyright Act6. The Copyright Act, 1988 also reinforced 

the inadequacies of the hitherto 1970 Act. In 1990 following the revision of all Federal Laws, 

the 1988 Decree was made an Act7. In 1994 the Act was amended to, amongst others, provide 

enabling environment for the administration of copyright. Consequent upon the revision of all 

federal laws in Nigeria, in 2004, the Copyright Act was made part of the laws of the Federation 

of Nigeria 2004.8 However, in 2012, a Bill was presented to the National Assembly for the 

review of the Copyright Act Cap C28 LFN 2004.9 This bill has not seen the light of the day. 

The intention of this paper therefore is to examine the existing framework for the protection of 

folklore in the context of Intellectual Property Rights particularly from the perspective of the 

Nigerian experience. Besides, the efforts of the international community to forge a new 

protection framework is also discussed. 

CONTEXT OF FOLKLORE IN NIGERIA 

It will be difficult to arrive at one single all-embracing definition, which will enjoy universal 

acceptance. Folklore has been defined as a living phenomenon, which evolves overtime; a basic 

element of our culture which reflect the human spirit thus a window of a community’s cultural 

and social identity, its standards and values transmitted orally, by imitation and other means.10 

For every ethnic group, folklore is its identity; for a country, it is the root of the nation’s cultural 

tradition or national civilization; for all mankind, it is the rich and varied but non-regenerative 

resources as well as the incomparably valuable heritage of human society.11 Works of art, 

sculpture and artefacts have been priced throughout history not just for their aesthetic worth, 

                                                           
4 T. Akinola Aguda (ed) The Challenges of the Nigerian Nation (Ibadan: Heinemann Educational Book (Nigeria) 

Limited 1985) p. 165  
5 T. Akinola Aguda “The Nigerian Copyright Law and its relevance to social change” in E.E. Uvieghera, Essays 

on Copyright Law and Administration in Nigeria (Ibadan, Y- Books 1992) p.11. There were also many other 

people that called for the outright promulgation of a New Copyright Law for Nigeria.    
6 Decree No. 47 of 1988  
7 Cap 68 Laws of the Federation of Nigeria 1990  
8 As Cap C28 LFN 2004 
9 A bill for the Act to Amend the Copyright Act Cap C28 Laws of the Federation of Nigeria 2004. Nigerian 

Copyright Commission NCC. htm.access on 3 December 2022  
10 Kanwal Puri, quoted in Berryman, C A ‘Towards More Universal Protection of Intangible Cultural Property’ 

(1994) Journal of Intellectual Property Law. 293. 
11 Terlumun A Yagba ‘Protection of Folklore in Nigeria: Issues of Administration and Enforcement’ Nigerian 

Copyright Forum Port-Harcourt Nigeria November 1999 unpublished. 
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but also because they represent the talent and endurance of man and the history of diverse 

civilization. Folklore is actually a compendium of the genius of mankind and demonstrates 

man’s diversity and artistic nature. World Intellectual Property Organisation & United Nations 

Educational Scientific and Cultural Organisation (WIPO/UNESCO) defines folklore (or 

traditional and popular culture) as the totality of traditional-based creation of a cultural 

community, expressed by a group of individual and recognized as reflecting its cultural and 

social identity; its standards and values are transmitted orally, by imitation or by other means. 

Its forms are, among others, language, literature, music, dance, games, mythology, rituals, 

customs, handicrafts, architecture and other arts. It has been observed that the WIPO/UNESCO 

definition unnecessarily limited folklore to verbal expression, musical expression, expression 

by action and tangible expression leaving out important items like folk-medicine, agriculture, 

techniques of manufacture, designs, etc.12 

 

The exploitation of folklore is extensive and diverse. Many designs in cloths, rugs, work of art, 

carvings etc are derived from folklore of one community or the other. In the same vein, many 

musical works and film works have their root in folklore. Nearly all these reproductions are 

done without permission as the producers hardly show their origin. Unfortunately, these 

unauthorized reproduction not only deny indigenous community economic benefit but offend 

their religious believes. Art is central to the practice of religion in most indigenous 

communities. Most spiritual rituals involve visual displays, dance, and/or music and song.13 In 

the words of  Marika14 “in song and dance, in rock engraving and bark painting we re-enact the 

stories of the Dreamtime, and myth and symbol come together to bind us inseparably from our 

past, and to reinforce the internal structures of our society”. For the indigenous communities, 

the theft of their folklore represents the final blow to their civilization from “invaders”. It is an 

extension of the plunder mentality. It signifies that culture is open to pillage in the same way 

that Aboriginal lands and resources have been for over 200 years. Survival for indigenous 

people the world over is not merely a question of physical existence, but depends upon 

maintaining spiritual links with the land and the communities.15 

                                                           
12 N S Gopalakrishnan ‘Protection of Traditional knowledge the Need for a Sui Generis Law in India’ The Journal 

of World Intellectual Property Vol. 5 No 5 Sept. 2002 
13 Christine Haight Farley ‘Protecting Folklore of Indigenous People: Is Intellectual Property the Answer?’ 

Connecticut Law Review Vol. 30 Fall 1997 No 1 page 8. 
14 Copyright in Aboriginal Art, Aboriginal News Feb. 1976 at 7. 
15 Farley (n 13). 
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PROTECTION OF FOLKLORE UNDER THE INTELLECTUAL PROPERTY 

SYSTEM 

It has been widely stated that intellectual property rights is not suitable for the protection of 

Folklore because folklore will not meet its prescribed prerequisites. Protection in intellectual 

property rights is usually for a period of time while folklore is timeless. Fixation is also required 

which is not available in folklore works. Furthermore, ownership of intellectual property is to 

a given author while folklore generally belongs to the community. The World Intellectual 

Property Organisation (WIPO) Fact Finding Mission on Traditional Knowledge conducted in 

1998 and 1999 conceded that Intellectual Property Rights are unsuitable for Traditional 

Knowledge (TK) protection because they protect only the right of individuals and do not 

recognize collective rights. The collectivity of Traditional Knowledge (TK) certainly poses 

challenges for the Intellectual Property (IP) system,16 Iddrissu17, however observed that many 

earlier definition of folklore insist that all folklore is necessarily the creation of the community 

at large however, it is presently recognized that works of folklore were created by individuals. 

Works of folklore were, however, communally used and enjoyed. One major obstacle 

preventing the easy extension of intellectual property protection to folklore is the lack of a 

consistent definition. We cannot protect what we cannot identify.18 

This is more apparent in the concept of ownership. Intellectual property rights seek to create 

exclusive rights for the owner of the rights and prevent others from reproducing the same. 

Folklore on the other hand seeks to control the usage of a particular work and ensures that such 

works are used within a particular context and on some occasions within a particular locality. 

It could also be limited to particular occasions and in some instances to particular persons or 

family. In most cases, people who come within the limitation of exploitation of a particular 

folklore could exploit it and take both moral and financial benefit of the expression of the 

particular folklore. In the Eastern part of Nigeria for example, a dance called ‘Igede’ can only 

be performed by elderly men of some communities and only when somebody is taking an 

                                                           
16 Wend B Wendland ‘Intellectual Property, Traditional Knowledge and Folklore: WIPO’s Exploratory Program’ 

International Review of Industrial Property and Copyright Law Vol. 33 May 2002 at 606 
17 The Experience of Africa’ WIPO-UNESCO World Forum on the Protection of Folklore April 8-10 1997 at 18 

WIPO Publication No 758. 
18 Lucy M Moran ‘Folklife Expressions- will remedies become available to cultural authors and communities’ 

University of Baltimore Intellectual Property Law Journal Spring 1998, at 2. 
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‘Ozor’ title or at the burial ceremony of an ‘Ozor’ title holder. When this dance is being 

performed, only the ‘Ozor’ titleholders can dance to it. This dance cannot be performed outside 

the communities because one cannot take the title outside the community and a titleholder 

cannot be buried outside the community. Similarly, within the Yorubas’ of Southwest Nigeria, 

the recitation of ‘oriki’, a praise-singing poetry was preserved exclusively for certain families.19 

Consequently, if a group performs a folk song, folk dance etc within the given limited area, 

they are entitle to exclusive benefit of any payment made for that performance but they do not 

have the exclusive right to restrain any other group within the restricted area to also perform 

the same folk. It is therefore clear that the intellectual property concept of proprietary right is 

western and cannot protect folklore as presently conceived. Intellectual property rights provide 

indigenous people with few legal causes of action to assert ownership of knowledge because 

the law simply cannot accommodate complex non-western systems of ownership tenure and 

access.20 This does not mean that folklore cannot be effectively protected but the content and 

nature of the protection will differ from what is available under the present intellectual property 

system. 

 

Some manner of protection had existed in certain area for the protection of folklore. According 

to WIPO, Intellectual Property Rights (IPR) proprietary system do exist in many traditional 

societies but, equally, any assumption that there is a generic form of collective/community 

IPRs ignores the intricacies and sheer diversity of indigenous and traditional proprietary 

systems.21 The point therefore is not that Traditional Knowledge and Folklore holders do not 

recognize intellectual property concepts, but rather that the formal intellectual property system 

is a type of intellectual property system that they are not familiar with.22 This situation was 

further exemplified by the four Directions Council, a Canadian indigenous peoples trade 

association. It asserted that ‘indigenous people possess their own locally-specific systems of 

jurisprudence with respect to the classification of different types of knowledge proper 

procedures for acquiring and sharing knowledge, and the rights and responsibilities which 

                                                           
19 Paul Kuruk ‘Protecting Folklore Under Modern Intellectual Property Regimes: A Reappraisal of the Tensions 

Between Individual and Communal Rights in Africa and the United States’ American University Law Review Vol. 

48 April 1999 Number 4 at 784. 
20 D. Posey ‘Protecting Indigenous Rights to Diversity’ 38/3 Environment (1996) at 7. 
21 WIPO Draft Report on fact-Finding Mission on Intellectual Property Traditional Knowledge (1998-1999) at 

13. 
22 WIPO Draft Report on Fact-Finding Mission on Intellectual Property and Traditional Knowledge (1998-19999) 

supra at 14. 
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attached to possessing knowledge all of which are embedded uniquely in each culture and its 

language.23 

Gervais24 argued that the challenge of protecting traditional knowledge forces intellectual 

property experts to think about what intellectual property actually is. An ‘intellectual property-

like’ system could be adopted, but this would beg the question of what it is; if not intellectual 

property in other words, why is it not intellectual property. It is conceded that folklore belongs 

to the genre of intellectual creation which IPR is meant to protect. However, the special nature 

of folklore makes it difficult for the international community to appreciate. For instance, 

Brown25 once dismissed calls for greater intellectual property protection for indigenous 

property as part of ‘a polemical romanticism that produces memorable bumper-sticker slogans 

(“Give the natives their culture back”) without due regard to the need to maintain the flow of 

information’. He further argues that allowing indigenous communities to maintain a shroud of 

secrecy with regard to the use of certain cultural items would be an affront to the cherished 

“political ideals of liberal democracy”. It is important for international community to 

understand that the aspect of folklore that could be shrouded in secrecy will be those ones that 

pertain to spiritual believe. It is their religion and the right to free speech must be balanced with 

the right to religious believes. Outside this, native communities do not object to use of their 

folk but it has to be done in such a manner that protect their moral rights and ensure economic 

benefits. 

WIPO INITIATIVE 

In 1982 the United Nations Educational, Scientific and cultural Organisation (UNESCO) and 

the World Intellectual Property Organisation (WIPO) made initial efforts to put in place a set 

of norms for the protection of expressions of folklore against illicit exploitation and other 

prejudicial actions. Even though the attempt was to have an international treaty, it could 

achieve only an enunciation of general principle in wide and ambiguous terms for the guidance 

of legal systems.26 The model provision for National laws on the protection of expression of 

                                                           
23 H Marrie, The Convention on Biological Diversity, Intellectual Property Rights and protection of Traditional 

Ecological Knowledge, Masters Dissertation, Macquarie University Law School, Australia July 20, 1998 at 5.4. 
24 Associate Professor, Faculty of Law (Common Law Section), University of Ottama in ‘Traditional Knowledge: 

A Challenge to the International Intellectual Property System’ unpublished 
25 Kuruk (n 19) 
26 N.S.G Opalakpristnan ‘protection of Traditional knowledge: The need for a sui Generis law in lndia 
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folklore encouraged nations to make provisions for such protections. Such provisions could 

either be a new law or an extension of its intellectual property law. It was made flexible so that 

nations could adapt it to their local realities. Under the provisions five acts were defined as 

giving rise to a cause of action. The first is “illegal exploitation” defined as any utilization 

made for economic gain outside the traditional (proper artistic framework based on continuous 

usage of the Community) or customary (in accordance with everyday life practices of the 

community) context of folklore, without authorisation by a competent authority or the 

community concerned. The second act is a failure to acknowledge the source (community 

and/or geographical place) of any identifiable expression of folklore in all printed publication 

or in connection with any communication to the public containing that expression. The third 

cause of action is for failure to acquire a necessary authorisation. Fourth is passing off an 

expression as derived from a community when it is not from that community. Fifth is distorting 

an expression in any direct or indirect manner “prejudicial to the cultural interest of the 

community concerned”.27 Recognising the shortcomings of the general principles as laid down 

in the model provisions and respecting increased pressure for protection of folklore, WIPO 

again renewed its effort at working out an acceptable formular for its protection. The fact 

finding mission which commenced work shortly after Dr. Idris took over leadership of the 

Organization in May 1998 provided a lot of insight to the diversity of folklore issues and the 

need for a global approach to harmonise its protection. 

 

They consulted stakeholders in 28 countries for a period of 18 months. The results of these 

consultations still form the basis of much of WIPO’s work. In this way, the perspectives of a 

wide cross section of TK holders have provided continuing guidance in the evolution of later 

activities.28 Consequently, WIPO General Assembly in October 2000 established the Inter-

Governmental Committees on Intellectual Property and Genetic Resources, Traditional 

Knowledge and Folklore (IGC) which is open to all member states of WIPO. Other United 

Nations member states, intergovernmental organizations and accredited non-governmental 

organizations (NGOs) may participate as observers. It is interesting to note that some 175 

accredited NGOs took part in the IGC, including 83 NGOs especially accredited by the IGC, 

many of which represent the specific interests of indigenous communities and TK holders. The 

                                                           
27 Lucy M. Moren “Folklife Expressions- will remedies become available to cultural authors and communities” 
28 WIPO Press Release ’WIPO Member States get to Grips With Protection of Traditional Knowledge and 

Folklore’ Update 234 Geneva, November 9 2004 at 3. 
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number of NGO’s later increased to 200. The IGC's mandate was to discuss IP issues relating 

to access to genetic resources and benefit sharing, TK, and innovations; and traditional 

creativity and cultural expressions (expressions of folklore). At the expiration of the mandate 

of the WIPO Intergovernmental Committee (IGC) in 2003, The General Assembly, meeting 

from September 22 to October 1, 2003, decided to extend and expand the mandate. This new 

mandate requires the IGC to accelerate its work, and to focus in particular on the international 

dimension of intellectual property (IP) and genetic resources, traditional knowledge (TK) and 

folklore. The second phase of the IGC’s work was aimed at developing more concrete and 

focussed outcomes at the international level in the form of two complementary sets of shared 

objectives and core principles respectively concerning the protection of traditional cultural 

expressions/expressions of folklore (TCEs/EoF) and the protection of TK.29 

 

At its sixth session in March 2004, the Committee decided that the WIPO Secretariat should 

prepare drafts of ‘an overview of policy objectives and core principles for protection of 

Traditional Cultural Expressions (TCE); and an outline of the policy options and legal 

mechanisms for the protection of TCE subject-matter, based on the full range of approaches 

already considered by the Committee, together with a brief analysis of the policy and practical 

implications of each option.’30 This draft sets out possible substantive elements of protection 

of expression of folklore in a manner, which leaves open and facilitates future decisions by 

Member States on the context and legal status that they may assume at the international, 

regional and national levels. According to the committee, the material in the document is not, 

in substance, new to the Committee: it simply distils and structures the existing legal 

mechanisms and the extensive practical experience with protection of TCEs/EoF that have 

already been widely discussed by the Committee, and draws essentially on the Committee’s 

own deliberations and the various materials put to the Committee.31 It is important to observe 

that a lot of the concerns on folklore protection was captured in this document.  

 

It is important to mention that the policy directive of the law, which is that, the protection of 

traditional cultural expressions/expressions of folklore (TCEs/EoF) should not be undertaken 

                                                           
29 WIPO Press Release ‘WIPO Member States Get to Grips with Protection of Traditional Knowledge and 

Folklore’ update 234 Geneva November 9, 2004 at page 4. 
30 Report of Sixth Session, WIPO/GRTKF/IC/6/14, para. 66. 
31 Document prepared by the Secretariat of WIPO for the seventh Session of IGC WIPO/GRTKF/IC/7/3 August 

4, 2004 page 3. 
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for its own sake, as an end in itself, but as a tool for achieving the goals and aspirations of 

relevant peoples and communities and for promoting national and international policy 

objectives.32 In discussing the time frame for protection, the report noted ‘Continuing uses of 

TCEs/EoF that had commenced prior to the introduction of new measures that protect such 

TCEs/EoF should be brought into conformity with those measures within a reasonable period 

of time after the measures enter into force, subject to equitable treatment of rights and interests 

acquired by third parties through prior use in good faith.’33 This provision is akin to suggestions 

in some quarters on documentation of folklore. Any introduction of measures may further 

hinder proper exploitation of folklore not minding what amount of time that is deemed to be 

reasonable. It is suggested that protection could still be effected without requirement of 

complying with any measure within a given period of time.  

 

PROTECTION OF EXPRESSION OF FOLKLORE IN NIGERIA 

The Nigeria Copyright Act in Section 28 protects expression of folklore against reproduction, 

communication to the public by performance, broadcasting, distribution by cable or other 

means, adaptations, translations and other transformation when such expressions are made 

either for commercial purpose or outside their traditional or customary context. These rights 

were subjected to certain exceptions which include: 

1)  The doing of any of the acts by way of fair dealing for private and domestic use, subject 

to the condition that, if the use is public it shall be accompanied by an acknowledgement 

of the title of the work and its source 

2)  The utilisation for purpose of education 

3)  Utilisation by way of illustration in an original work of an author provided that the 

extent of such utilization is compatible with fair practice 

4) The borrowing of expressions of folklore for creating an original work of an author 

provided that the extent of such utilization is compatible with fair practice 

                                                           
32 (n31)  
33 ibid page 55. 
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5)  The incidental utilization of expression of folklore 

The said section 26 further provides that in all printed publications and in connection with any 

identifiable expression of folklore, its source shall be indicated in an appropriate manner, and 

in conformity with fair practice, by mentioning the community or place from where the 

expression utilized has been derived. The right to authorise acts referred to in the law is vested 

in the Nigerian Copyright Commission. The Act in section 28 (5) defines folklore to mean a 

group–oriented and traditional–based creation of groups or individuals reflecting the 

expectation of the community as an adequate expression of its cultural and social identity, its 

standards and values as transmitted orally by imitation or by other means including folklore, 

folk poetry, folk dance, folk plays and productions of folk arts in particular drawings, paintings, 

carvings, sculptures, poetry, terracotta, mosaic, woodwork, metal ware, jewellery, handicrafts, 

costumes and indigenous textile. Section 29 provides that any person who without the consent 

of Nigerian Copyright Commission uses an expression of folklore in a manner not permitted 

by Section 28 shall be in breach of statutory duty and liable to the Commission in damages, 

injunction and any other remedies as the court may deem fit to award in the circumstances. 

Section 29 criminalizes some violations of expression of folklore. It stated that any person who 

does any of the acts set out in Section 28 without the consent or authorisation of the 

Commission or wilfully misrepresents the source of an expression of folklore or distort the 

expression in a manner prejudicial to the honour, dignity or cultural interest of the community 

in which it originate commits an offence. A court before which the said offence is tried may 

order that the infringing or offending article be delivered to the Commission. 

 

ISSUES OF ADMINISTRATION IN NIGERIA 

The Nigerian experience at administration of folklore has left a number of issues unsettled. It 

is always difficult to determine the community /communities who are the owners of a given 

expression of folklore. Culture and consequently folklore of certain communities could be very 

similar. It is not uncommon to observe similar songs, craft, or painting in a given area covering 

a collection of communities. In the northwest and southwest part of Nigeria, similar cultures 

exist amongst communities strapping to areas in the neighbouring countries. It will therefore 

be difficult to single out the particular community from where a folklore work emanates. Even 

where ownership is shared between certain communities, delimiting such communities will 
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still be difficult. In some occasions the meaning and usage of a particular folklore will differ in 

these communities. This makes it even more difficult to protect the moral right. 

 

Secondly, the Nigerian Copyright Commission has the exclusive right to grant authorization 

for usage of expressions of folklore. This will include some expressions that has spiritual 

connotation in the community of origin. This difficulty is heightened by the fact that the believe 

relating to a particular expression in a given area may not be the same to that applicable to a 

similar work in another community. It will therefore be difficult to ensure that the right 

decisions are made at all times. 

 

Ownership and exercise of right of ownership remains unsettled. While the Nigerian Copyright 

Commission grants licences for usage of an expression of folklore, it is deemed to hold that 

right in trust for the several communities. If that right is not managed to the satisfaction of a 

given community, can the community challenge or compel the Commission to change its 

decision? Nigerian law only provides that the commission could have legal remedy for 

wrongful usage of folklore but did not make similar provisions for the community. However, 

since the Commission is holding the right in trust, it is believed that the communities could be 

able to commence legal proceedings especially since there is no provision in the law restraining 

them from so doing. In furtherance of the right to self-determination34, communities and 

families can lay claim to their cultural heritage and in deed any aspect of their folklore which 

they can identify. It is submitted that since the owners are the beneficiaries of folklore, they 

should be assisted to identify and be allocated the right to exploit same. 

 

Finally there have been comments that the right given to the commission to grant licenses for 

exploitation of folklore does not authorise her to charge fees for such licence. It has been 

observed that, ‘Be that as it may, it is clear that the Act does not envisage that the Commission 

charge fees for its consent or authorisation. Thus the communities may not benefit thereby. 

This may explain why the administration of the folklore rights is vested in the Commission and 

not in the communities as a kind of public service.’35 The present writer do not agree with this 

opinion especially as there is nowhere in the law that it could have been inferred. The whole 

                                                           
34 See generally Sections 17 (2) and 20 African Charter on Human and Peoples (Ratification and Enforcement) 

Act, Cap.A9 Laws of the Federation, 2004. 
35 E.S. Nwauche ‘A Critical Evaluation of the Provisions of Nigerian Copyright Law for Folklore’ International 

Review of Industrial Property and Copyright Law Vol. 33 May 2002 at 599 
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idea of administration of copyright and similarly folklore rights as in this case is to manage all 

the rights involved to the full benefit of the right owner. Since the law restricted reproduction, 

broadcasting, public performance and other public performance of expression of folklore, it 

necessarily means that the purpose of the restriction could not have been for the moral rights 

only. It must include economic right, which will involve charging of fees for the benefit of the 

right owners. Furthermore, in the usual fair dealing exception provided in section 28(2) and in 

section 28(3) provisions were made for moral rights. It then means that the general provision 

of the law could not have anticipated only moral rights. As to why the Nigerian Copyright 

Commission was chosen to administer the rights, this is in conformity with WIPOs’ model for 

national laws and nobody would have been more suited than the Commission. In any case, it 

would not have been tidy to vest the management of these rights on the communities because 

they neither have organised systems for such functions nor sufficient expertise. 

PROVISIONS OF THE LAW ON FOLKLORE ORIGIN 

There is no express provisions of the law on folklore origin, but rather on its protection and 

administration as can be seen in sections 31 -33 of the Act36, for the avoidance of doubt the Act 

provides:  

A literary, musical or artistic work shall not be eligible for copyright 

unless sufficient effort has been expended on making the work to give 

it an original character and the work has been fixed in any medium of 

expression now known or later to be developed from which it can be 

perceived, reproduced or otherwise communicated either directly or 

with the aid of any machine or device37. 

 

This leads us to the issue of what is copyrightable and its determination. Section 1 (1)38 of the 

Act, list out works that are eligible for copyright protection as: 

1. Literary works; 

2 Musical works;  

3. Artistic works; 

4. Cinematographic films; 

5.  Sound recordings; and 

6. Broadcast etc 

                                                           
36 Copyright Act Cap C28 LFN 2004  
37 Section 1 (2) (a) and (b) 
38 Ibid  
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Above section further provides the conditions that the first three i.e. literary, musical and 

artistic works must satisfy before they can be accorded copyright protection39. That sufficient 

effort has to be expended on making the work to give it an original character and the work has 

to be fixed in any medium of expression now known or later to be developed, presupposes that 

the medium in which the work has to be fixed should be permanent to some extent and not 

transient or evanescent, and permanence here does not mean everlasting in this regard40. The 

Nigerian cultural and artistic heritage (folklore) original works of communities in Nigeria e.g. 

songs, ritual rites, tales etc are not fixed in any medium of expression as required by the 

Copyright Act. The lack of their fixation in any medium of expression robs them of the 

protective cover under the Act41.  See the English case of Hollinrake v Truswell42 wherein the 

House of Lords lucidly stated that copyright is confined to the expressions of such ideas and if 

such expressions are not copied then copyright is not infringed. From the foregoing and for the 

reasons enunciated above, it is trite to state that folklore or the Nigerian cultural and artistic 

heritage, and as to whether it is copyrightable can best be seen as provided in sections 31-33 

of the Act.43 

 

The protection of folklore or cultural and artistic heritage has gained importance of immense 

proportion the world over or for indigenous people worldwide, the mere idea of “indigenous” 

presupposes or attracts the notion of distinct and separate culture and way of life which are 

fundamentally linked to a specific territory, indigenous people cannot survive or exercise their 

fundamental human right as a distinct nations, societies and people without the ability to 

conserve, revive, develop and teach the wisdom they inherited from their ancestors.44 In Nigeria 

Corpus Juris, the Act provides in section 31, the express protection of the expressions of 

folklore.45 

 

                                                           
39 (n38) 
40 John O. Asein Nigerian Copyright Law and Practice (Nigeria: Nigerian Copyright Commission 2004) p 60  
41  Ibid at footnote 21 
42  (1894) 3 Ch 420. See also G. Lawson Advertising Law (Estover: Macdonald and Evans Limited, 1978) pp 

112 – 113  
43 Ibid at footnote 19 
44  Dacs, Erica Irene. “Study on the protection of the cultural and intellectual Property of indigenous peoples 

Unesco Commission on Human Rights, sub commission on prevention of discrimination and protection of 

minorities 45th session”, Item 14 of the provisional Agenda. 

www.unhchr.ch/....nsf/08eg7ee60cde380se802567740069978   
45 Cap C28 LFN 2004 



     Journal of Private and Property Law, Rivers State University – ISSN-1119-8206 Vol. 18(2) April 2023       
 

155 
 

Sub-section 1 provides; expressions of folklore are protected against:  

a. reproduction  

b. communication to the public by performance, broadcasting, distribution by cable or 

other means; 

c. adaptations, translations and other transformations.  

When such expressions are made either for commercial purposes or outside their traditional or 

customary context.  Sub-section 2 provides 5 exceptional situations or circumstances of 

exemptions wherein folklore expression can be used fairly or dealt with fairly. Sub-section 3 

mandates such user of folklore as prescribed in subsection 2 above, the duty of acknowledgment 

of where such folklore is derived from. Sub-section 4 provides for the establishment of the 

Nigerian Copyright Commission which is vested with the power to administer and manage 

folklore in Nigeria …. and sub-section 5 defined folklore comprehensively46. As noted above, 

section 32 of the Act deals with Civil Violations and it provides that a civil violator is liable to 

the commission in damages injunction and any other remedies as the court may think just to 

award in the circumstance47. Furthermore, the Act also stipulates punitive measures to violators 

of its provisions as it affects folklore48. It provides in the case of an individual violator a fine of 

the sum of N100,000 and N500,000 in the case of a body cooperate (upon conviction). The 

court may also issue both fine and imprisonment which in any case, may not exceed twelve 

months49. 

It must be stated that folklore has proved to be an inseparable part of the cultural heritage of a 

nation such as Nigeria and indeed other nations of the globe, for a developing country like 

Nigeria, it is an essential means of social identity. Its exploitation is extensive and diverse, as 

can be seen in many designs in clothes, rug, works of art, carvings, musical and film works etc 

are derivable from one community or the other50. In the case of Yumbulu v Reserve Bank of 

Australia51 wherein an attempt by representatives of the Galpu clan to prevent the reproduction 

by the Reserve Bank of the design of a morning star pole on a commemorative 1998 Ten Dollar 

Bank Note. The pole has been created by a member of the clan’s Aboriginal Artist, Terry 

Yumbulul who has obtained authority and knowledge to create the pole through initiation and 

                                                           
46 Section 31 (1) – (5)  
47 (n30) 
48  Section 33 of the Act, C28 LFN 2004 
49 Ibid sub-section 2 
50 Adebambo Adewopo, Protection and Administration of Folklore in Nigeria. 
51 (1991) 2 Intellectual Prospect reports 481 at p.490  
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revelatory ceremonies. Galpu stated that the communal obligation of the artist was such that he 

owed an obligation to the clan to prevent the design of the pole from being used in any way 

which was culturally offensive, the trial Judge French J though was sympathetic to the above 

argument, held that the artist who had created the pole had successfully disposed of his 

intellectual property rights in it through a legally binding agreement. Lamenting that the 

Australian copyright law, does not provide adequate recognition of Aboriginal community 

claims to regulate the reproduction and use of works which are essentially communal in 

origin.52 Our judiciary is likely to come up with a likewise decision if such matters are brought 

before it.53  From the foregoing, it is trite to say now that copyright protection is put in place to 

prevent and control its violation. 

 

CONCLUSION 

The essence of Intellectual Property Rights is twofold: to protect the economic and moral rights 

of authors on the one hand and to balance those rights against the legitimate needs of the society 

for access to information. This should be applied to folklore except that with folklore rights, a 

higher level of preservation of moral rights should be adopted. This could also mean the denial 

of the usage of certain folklore if such use would be so offensive to the host community. The 

economic value of folklore lies in its unique socio-historical appeal, its richness and diversity, 

which make it inexhaustible resources for economic exploitation. Folklore consequently 

became the subject of predatory acquisition by trans-national entrepreneurs or artistes from the 

developed world. Indigenous communities do not really wish to deny the usage of their folklore 

but it is necessary that the usage be controlled. It is therefore important that a good system for 

the protection of folklore is entrenched. The guiding principle should be to develop its rules in 

such a way as to not to hinder legitimate utilization of folklore which also ensures that the 

proceeds from such utilization are partly invested in the originating community to encourage 

the development of folkloric materials. In the modern information age, no society can be an 

island unto itself. The process of globalisation enables businessmen to search worldwide for 

profitable investment opportunities in all sectors including the area of cultural property. The 

                                                           
52 Supra  at 490  
53 Bancroft v Dolina, Foster v. Mountford, Akpori H. Athanase v. Kidjo Anglique, Bulun Bulun & Anor v R&T 

Textiles Property Limited are all cases of violations of expression of folklore 
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challenge therefore is not so much to shut out the rest of the world as to maximize the benefits 

offered by the emerging world order. 

 

RECOMMENDATION 

The following recommendations are made: 

1. Steps should be taken by the Copyright Commission to enable communities identify 

their folklore for allocation of Copyright to them by the Commission for economic 

benefit and to prevent or reduce the activities of opportunistic plunderers.  

2. The Copyright Act which makes provisions for the paltry sums of N100,000 and 

N500,000 for violations of folklore should be amended to make for reasonable remedy 

for the offenders. 

3. A less cumbersome process of seeking redress by communities or persons whose rights 

have been violated should be provided and effective means of enforcement made 

possible through effective institutions of state.  

4. Opportunistic plunderers that usurp folklore benefit should be made to account for the 

gains made by them and invigorated legitimate tracing of the benefits aided by statute 

be made possible.  

  


